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e 
Current Topics. 
Validity of Marriages. 

AN important matter was raised in the House of Lords on 
26th October by the EARL oF ONSLOW. He asked His Majesty's 
Government what steps had been taken with a view to ensuring 
that persons empowered to celebrate marriages were fully 
acquainted with those premises in which this could be done. 
When people get married, his lordship said, and find out some time 
afterwards that they were not properly married at all, because 
they were married in the wrong place, and they have to have an 
Act of Parliament to Jegalise their marriage, it is very unpleasant 
for them. His lordship suggested that all churches which were 
legally entitled to have marriages solemnised in them should have 
a notice put up in the vestry or outside to say that the church 
was legally licensed for marriages, and that every incumbent who 
took over should have a notice sent to him, saying that he should 
take notice of the fact that in his parish only a specified church 
was licensed for marriages. LORD MOTTISTONE quoted a state- 
ment made to him by the late Common Serjeant, Mr. CEcHL 
WHITELEY, K.C., hoping that he would find an occasion to induce 
the Government to adopt the simplest possible reform so as to 
abolish the crime of bigamy by a stroke of the pen. The late 
Mr. WHITELEY had pointed out that alone among the nations of 
Europe the crime of bigamy prevailed here. All the nations of 
Kurope had identity cards. His lordship asked that steps should 
be taken to ensure that persons empowered to celebrate marriages 
are fully acquainted with those premises in which this can be 
done and whether the persons proposing to be married can 
show from their identity cards that they are legally able to be 
married. The ARCHBISHOP OF CANTERBURY thought that a great 
deal of difficulty could be avoided if an instruction were given to 
every new incumbent on his institution concerning the buildings 
in his area which are licensed for marriages, with the intima- 
tion that no marriage may be taken for anyone belonging to that 
parish in any other building. The EARL or MUNSTER, replying 
for the Government, said that a new circular on the causes leading 
to invalidity of marriages was now being sent to diocesan 
registrars asking them to take all possible measures in their 
power so as to prevent similar irregularities. He would see 
whether it would be possible to insert in the circular something 
dealing with the question of identity cards. Many judicial 
observations relating to the prevalence of the crime of bigamy 
have been made in the past. ‘‘ The sanctity of marriage,”’ said 
TRAVERS HuMPHREYsS, J., at Somerset Assizes at Taunton a week 
or two ago, “ has completely disappeared. Bigamy is really 
appallingly rife. People seem to disregard the law entirely. They 
know perfectly well that they are committing an offence and they 
do it with their eyes open.’’ One of the cases at the assizes was 
that of a woman who admitted three bigamous marriages. The 
waste of public time and money in trying these crimes is a matter 
for inquiry, and investigation should be directed towards ascer- 


taining whether the crime may be wiped out by the adoption of 


some simple expedient such as Lord MorrisTONe suggested in 


the House of Lords. 


The Hereford Case. 

SIMILAR statements were made in the House of Commons by 
the Home Secretary and in the House of Lords by the Lord 
Chancellor on 28th October on the subject of the inquiry into 
the Hereford case. In the Commons, Mr. MORRISON announced 
that in order that Gopparb, L.J.. might be armed with full 
powers to conduct an effective inquiry the House would be 
asked to pass a resolution under the Tribunals of Inquiry 
(Evidence) Act, 1921. The inquiry would be comprehensive 
and would cover the whole conduct of the Hereford Juvenile 
Court in the proceedings against CRADDOCK and PAYNE. To 
facilitate the inquiry the Treasury Solicitor would arrange for the 
calling of witnesses and the presentation of evidence. Tn so 
doing, he would act at the request and subject to the instructions 
of Gopparpb, L.J., and he would not be acting on behalf of any 


1 





of the persons whose conduct was the subject of inquiry or of 
any Government department. The inquiry would cover the 
conduct of the prosecution by the police, the conduct of the 
proceedings by the local justices themselves, the guidance given 
to them by the clerk, the procedure followed in announcing and 
giving effect to the court’s order of corporal punishment, the 
considerations which the justices had in mind in committing the 
boys to the care of the local education authority and the treatment 
of the boys when in the care of that authority. In the House 
of Lords the LoRD CHANCELLOR outlined the events leading to the 
necessity for the establishment of an inquiry and said that 
as he was charged with the responsibility of looking after the 
Commission of the Peace it would be of great assistance to him in 
determining what would be the proper course to take in regard 
to those justices. Lorp Morris said that it would be foolish 
to suppose that this particularly distressing and stupid Hereford 
incident was in any way isolated. It had been going on for years 
up and down the country. He had suggested not only in their 
lordships’ house, but elsewhere, that the great unpaid, who were 
highly unsuited for this class of work, should be replaced by 
persons like London police magistrates or trained probationary 
officers, not some retired old dodderers of either sex for whom it 
was sought to find some job to keep them occupied, or some 
political office. He hoped that after the Tribunal sat under 
GoppDARD, L.J., the Government would see their way to find 
time for a proper and full debate. not only here but in 
another place, so that these people and their qualifications, or 
rather their lack of qualifications, could be discussed. LORD 
STRABOLGI could not agree with what he called LORD Morrtis’s 
sweeping condemnation of the justices of the peace up and down 
the country and thought that the percentage of unsuitable justices 
was not high. The public were. however, exercised at the state of 
affairs disclosed by the Hereford case, and expected an inquiry 
of a wider kind. The Lorp CHANCELLOR said that he would give 
careful consideration to what had been said, but that it was 
necessary to move the resolution at once as to enable the inquiry 
to proceed promptly. 


Habitual Criminals. 

IN spite of all the advances made during the past thirty years 
or so in knowledge of the scientific treatment of delinquency, 
it is surprising to find that the 1908 enactment relating to 
persistent offenders (s. 10 of the Prevention of Crime Act, 190s) 
is the latest provision on the subject. It will be recalled that it 
provides for a period of preventive detention to be ordered in 
cases where a sentence of penal servitude is given and thé jury 
finds, or the offender admits. that he is an habitual criminal. 
Those who have defended persons on such a charge know what 
difficulties exist in the way of proof by the prosecution and 
rebuttal by the defence of a charge which, in spite of an attempt 
at definition in s. 10 (2), remains of necessity somewhat nebulous. 
In addition to these preliminary difficulties, there exists the 
further problem of providing the right sort of detention. The 
latter problem was conside red by the Committee on Persistent 
Offenders in 1932, when they recommended the introduction of 
a new form of prolonged detention of an offender because of his 
criminal habits and mode of life. The objects were to be 
custodial or remedial, and the length of the sentence was not to 
be limited by the nature and facts of the specific offence. The 
report continued : ** If the specific offence is such as to warrant 
only a comparatively short sentence but the habits of the 
offender are such that his prolonged detention is necessary for 
the protection of the public, it will be open to the court to order 
such detention up to a limit of ten years.” Recently 
at the Old Bailey, a prisoner pleaded guilty to nine charges of 
larceny and was sentenced to two years’ imprisonment. [i 
appeared that. although only forty-five years of age, he had 
already spent twenty years of his life in prison. At the time of 
the trial he was on ticket of leave. having two years still to serve 
of a sentence of three years’ penal servitude and five years’ 
preventive detention. The Recorder, Sir GERALD Dobson, 
commented that it was obvious that the prisoner was a man to 
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whom prison was no deterrent. He was an habitual criminal and 
had had many opportunities of going straight. His lordship said 
that it might be that some day there would be camps or settle- 
ments for people like the prisoner, who was a danger to the 
community, and had criminal instincts which he did nothing to 
fight. This recent case is typical of the real problem. The 1932 
Report stated that ** a substantial part of the prison population 
consists of a ‘stage army’ of individuals who pass through the 


prisons again and again.’? At an international conference at 
Prague in 1930 a Tome Office representative expressed the 
opinion that “ whether preventive detention in’ England be 


judged from the point of detention or of reformation of character, 
the results fall far short of the hopes of the authors of the project 
of 1908. Tle expressed a strong opinion against penal colonies 
in a country like England, predominantly industrial and with a 
dense population. It is time that this problem was re-examined 
in all its bearings. 


British and Allied Lawyers. 

THE presence in this country of large numbers of civilian and 
military citizens of allied countries affords an opportunity for 
cultural international intercourse, the like of which has never 
before occurred. The legal profession has already benefited to 
extent from this opportunity and the meetings of the 
International Law Association. to which we recently referred 
in these columns, have (ante, p. 185) been remarkably successful. 
Lawyers. as recent events have again strikingly shown, are 
guardians of freedom and such contacts are at present 
maintained between lawyers from the four corners of the old 
world and the new are full of destiny for the future of mankind. 


some 


as 


The British Council, states the current issue of The Law Society's 
Gazelle, is to open, in co-operation with the Allied Governments 
now in London, a * foyer” for Allied lawyers. This will take 


the form of an Association or Members’ Club, and will aim at 
giving foreign lawyers opportunities of learning more about the 
legal systems of this country and at bringing British and Allied 
lawyers into closer touch. The ‘* foyer ” opened on Ist November 
at No. 3. New Square, Lincoln’s Inn, W.C.2. It is to be open 
every day, except Sundays, between the hours of I] a.m. and 
7 pm. It contains a nucleus library of English law books and 
club and reading rooms, as well as facilities for light refreshments. 


Periodical discussions on some particular topic or aspect of 
English law, or about some element in the English legal 


organisation, will be initiated by an English lawyer, as well as 
complementary discussions initiated by foreign Jawyers. The 
latter point is of some importance, for, although the study of 
English law and institutions by foreigners is naturally emphasised 
by the British Council, the complementary study of foreign 
systems by English lawyers is no less important. English law 
in all its branches owes much to foreign systems, and many 
modern reforms are inspired by the study of the law of other 
countries. Admission to membership is necessarily restricted 
to members of the legal professions and is by election or by 
approval of the House Committee. Women lawyers are eligible 
for admission. Membership subscription is 5s. per annum, but 
this will be waived in respect of all members of the fighting 
\pplications by solicitors for admission should be made 
G. Lunpb, 


forces. 
on forms which may be had on application to Mr. T. 
The Law Society’s Hall, Chancery Lane. W.C.2. 


New Housing Repair Scheme. 

THE new Ministry of Health scheme for concentrating 
immobile labour and for the release of controlled materials in order 
to effect more essential housing repairs represents an improve- 
ment on existing arrangements for dealing specially with war 
damage repairs and with house repairs under statutory notices. 
The new scheme covers all housing work certified by the local 
authority to be essential—-whether carried out by the authority 
itself or by the private owner—and gives to each authority 
discretion to decide which work will make the best contribution 
to housing conditions in its area. Immobile labour employed on 
this certified work will as far as possible be protected from transfer 
to other work. It was stated in a circular issued by the Ministry 
of Health on 16th October that complete protection cannot be 


guaranteed by the Ministry of Labour in the event of work of 


even greater priority being started in the district, but men 
employed by contractors on ** certified > housing work will so far 
as possible be left until other immobile labour has been fully used. 
When the scheme gets into operation, the local authority will 
know the resources at its disposal, and will be able to use them 
not only for essential work on further repair of war-daimaged 
houses, and repair and maintenance under statutory notices, but 
also on work of the following kinds: (1) works of repair and 
maintenance which the local authority certify as essential to 
avoid danger to health or grave deterioration of structure ; 
(2) works of repair, adaptation or conversion of houses, including 
those requisitioned by the local authority ; and (3) the completion 
of partly-built houses. The cost of the works must not exceed 
£250 per house (or in the case of flats and tenements, £200 per 
dwelling). Subject to that condition. local authorities will 
themselves decide the work on which the labour and materials 
available to them can be used with the greatest benefit to the 
local housing situation. This work will usually be carried out 


through local builders and contractors, or groups of builders. 
Where private owners wish to take advantage of the new scheme 
they should apply to the local authority for a certificate that th: 
work is essential, and this certificate will help them in getting a 
building licence where one is required. In future, regional 
licensing officers of the Ministry of Works will consult the loca! 
authority before deciding applications made by private owners 
for licences to carry out repair and maintenance work. The 
Minister stresses that the amount of immobile labour available 
at the present time is likely to be considerably less than is needcd 
to deal with all the urgent housing requirements: but the new 
arrangements should provide local authorities with an oppor- 
tunity for dealing with the worst cases in the near future and 
for gradually carrying out much-needed improvements. The 
co-operation of local builders and contractors will be essentia), 
and local authorities are being asked to make the details known 


Local Land Charges Rules (Amendment). 

A CIRCULAR issued by the Ministry of Town and Country 
Planning on 26th October. draws attention to the Land Charges 
Act. 1925, as amended by the Law of Property (Amendment 
Act, 1926, whereby every resolution to prepare a_ planning 
scheme which has taken effect is required to be entered in the 
local land charges register. The circular is addressed to local 
authorities and joint town and country planning committees 
in England and Wales, and states that amendment rules are now 
in draft and will shortly be issued which will amend the Loca! 
Land Charges Rules, 1934 (S.R. & O., 1934, No. 285/L.4), and 
will provide that where, by virtue of s. | of the Town and Country 
Planning (Interim Development) Act. 19435. a resolution to 
prepare a scheme is deemed to have been passed by a loca! 
authority, county council or joint committee. an entry shall 
be made in Part III of the register with respect thereto, and 
that the entry shall contain (¢) particulars (by reference to a 
map) of the land to which the resolution relates ; (b) a statement 
signed by the clerk to the local authority or county council, or 
by the chairman or secretary of the joint committee, as the 
case may be, that such a resolution has been deemed to have 
taken effect in relation to the land by virtue of s. 1: (¢) notice of 
the place at which inspection may be made, of the particulars. 
the map and the statement: and (d) date of registration. The 
rules will also make provision for entering in Part III of the 
register a certified copy of any order prohibiting the use of 
land, or buildings, made under s. 13 of the Town and Country 
Planning Act, 1932, or under s. 5 of the Town and Country 
Planning (Interim Development) Act, 1943; and a_ certified 
copy of the order and of the instrument signifying the Minister's 
approval, or provisional approval, of an order for the interim 
preservation of trees under s. 8 of the Town and Country Planning 
(Interim Development) Act, 1913. A copy of the amendment 
rules, it is stated, will be sent to the authority as soon as possible 
after they are made, but this early notice of the proposed rules 
is sent to planning authorities so that entries in the register may 
be made immediately. On going to press we learn the rules have 
now been issued (S.R. & O. 1532/1.32). 


Recent Decisions. 

In Blackwell vy. Blachivell, on 28th October (The Times. 
29th October), the Court of Appeal (ScoTT, MACKINNON and 
GopparRD, L.JJ.), held, dismissing an appeal from Hurst, J.. 
at Oxford County Court, that the law was perfectly clear that 
where money given by a husband to a wife for housekeeping 
purposes was not fully used by the wife for those purposes. 
savings out of the housekeeping moneys remained the property 
of the husband, in the absence of proof of agreement to the 
contrary. The action had been brought by a husband against 
his wife, from whom he was living apart, to recover £103 10s. 
standing to the credit of the wife with the Oxford Co-operative 
Society, and the learned county court judge gave judgment for the 


plaintiff for the sum claimed, relying on the authority of 
Montgomery v. Blows \1916) 1 K.B. 899. 
In Ricketts yv. Erith Borough Council and Another, on 


28th October (The Times, 29th October), TucKER, J., held that 
where a child lost an eve as the result of the discharge of a toy 
arrow by a fellow pupil in the playground of a school under the 
control of the education authority, the education authorits 
were not guilty of any failure in their duty as ** a careful parent.” 
and that the two pieces of flexible bamboo which constituted the 
bow and arrow did not come within the category of dangerous 
toy as defined by ATKINSON, J., in Burfiltt v. A. & EF. Kille (193% 
2 K.B. 743, and it was therefore impossible to hold that either the 
education authority or the owner of the general stores from which 
the bow and arrow which caused the injury were supplied 
were guilty of negligence. 

In Langford Property Company, Ltd. v. Pajzs, on 29th October 


(The Times, 30th October). Lewts, J.. held that s. 1 (2) of the 
Landlord and Tenant (War Damage) (Amendment) Act, 1911. 
was not retrospective so as to apply to tenancies of prem ise- 


unfit by reason of war damage and not occupied either in whol: 
or in part by the tenant by reason of the damage before the 
commencement of the operation of that Act so as to exempt the 
tenant from the payment of rent for that period. 
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A Conveyancers’ Diary. 


Execution of Trusts for Sale. 

ON two comparatively recent occasions (the ‘‘ Diaries ”’ 
29th May, 1943. and 25th July, 1942) LT have called attention 
to the traps which may arise for those who forget that a trust 
for sale is a trust to sell, and not an incantation to exorcise 
the Settled Land Aet. A correspondent has now propounded 
certain questions on this matter which have opportunely reached 
me at the same moment as the issue of the Law Reports containing 
Re Mayo 1948] Ch. 802. The subject is of practical importance, 
and is not always understood ; at the risk of some repetition, 
therefore, I shall seek to discuss it fairly fully. 

In the ninth edition of “ Underhill on Trusts,’ art. 55. is 
devoted to the proposition that in the case of a private trust 
where there are more trustees than one, all must join in the 
execution of the trust save in three cases not here material. 
The learned author cites as an example that ‘ where there 
is a trust to sell real estate with a discretionary power to postpone 
the sale, the property must be sold within a reasonable time, 
unless the trustees are unanimously in favour of a postponement ; 
and the same rule applies to a power to retain existing invest- 
ments.” For these last statements Re Roth, 74 L.T. 50, and 
Re Hilton (1909) 2 Ch. 548, are cited. and | do not think there 
can be the least doubt of their correctness as general propositions 
of law. Whether the learned author was entirely apt in treating 
those propositions as instances of the rule that a majority of 
private trustees cannot bind a minority is another matter. 
I should respectfully prefer to put it thus: If trustees hold on a 
present trust for sale they are all bound by a present duty to 
sell. That present duty must be executed within a reasonable 
time, and, if it is not so executed, equity will order the trustees 
to execute it. Such a trust may be coupled with a power to 
postpone sale. That) power is given to all the trustees, and 
so long as they all elect to exercise it, they will commit no breach 
of trust in not executing the trust for sale, nor will equity normally 
order execution. All the trustees have a duty to sell: but all, 
acting together, have power to postpone the execution of the 
duty. It has been decided, however, that a power to postpone 
sale ceases when all the beneficial interests are absolutely vested 
(Re Ball {|1980|] WLN. TEL, 120). 

It has always been possible for a settlor or testator to attach 
an express power to postpone sale to the trust for sale which 
heiscreating. By Law of Property Act, s. 25 (1) and (3), however, 
a power to postpone sale is attached to every trust for sale of 
land, whenever created, unless a contrary intention appears. 
This statutory power to postpone sale has precisely the same 
effect as an express power. No distinction is to be made because 
of the differing origins of such powers ; nor because the trust 
for sale itself is a statutory one and not one created directly 
by a settlor or testator (see Re Mayo). It follows that where 
there is a trust for sale (statutory or express) coupled with a 
power to postpone (statutory or express) “ the trust for sale 
will prevail unless all the trustees agree in exercising the power 
to postpone ” (per Simonds, J., in Re Mayo, at p. 304). Looked 
at from another point of view the position is that in such a case 
any one trustee can normally compel a sale at any moment by 
withdrawing his concurrence in the continued exercise of the 
power to postpone sale. 

In strictness, the way to force such a sale would be by pro- 
cecdings for the execution of the trust for sale. But a more 
summary process has been provided by statute: under s. 30 of 
the Law of Property Act, 1925, ‘‘ any person interested ’? may 
apply to the court for a vesting or other order giving effect to a 
proposed transaction in a case where trustees for sale refuse to 
sell or to exercise any of the powers conferred on them by ss. 28 
and 29 of the Act. Alternatively, the application may be for an 
order directing the trustees to give effect to any such transaction. 
Upon any such application the court may “* make such order as it 
thinks fit.” The discretion thus conferred is a ‘ judicial 
discretion ” (per Simonds, J., in Re Mayo, at p. 304); and in 
enacting s. 30 “ the Legislature must be taken to have known the 
principles on which the court of equity proceeds when asked by 
one of a body of trustees, or other persons who are not in agree- 
ment, to lend its assistance for the purpose of carrying out a 
trust; . . . and the power of the court to enforce the trust for 
sale must be exercised in regard to the statutory trust for sale 
according to well-known and ordinary principles ’? (per Greene, 
M.R., in Re Buchanan-Wollaston [1989] Ch. 738, at p. 746). It 
comes to this, that in exercising its power under s. 30 to direct 
execution of a trust for sale the court: must act on the same 
principles as would apply if the same relief were sought in pro- 
ceedings for the execution of the trust for sale. Such relief can 
only be had in a court of equity, and therefore the court, in acting 
under s. 30, must give effect to equitable principles. Thus, 
though the normal rule is that the trust for sale will be executed 
if the trustees are not unanimous in electing to postpone sale, the 
court will not order execution if it would be inequitable to do so. 
Re Buchanan-Wollaston is an example of this exception: the 
party seeking an order for execution was both a trustee and a 
beneficiary and had entered into covenants to prevent a sale, at 


least for a certain time. Le did not succeed in obtaining an order 


of | 





for the execution of the trust for sale because Farwell, J., and the 
Court of Appeal considered that it would be contrary to equitable 
principles to allow him to use s. 30 to escape from his covenant. 

In Re Buchanan-Wollaston and Re Mayo the trusts for sale 
were both statutory trusts for sale arising under the provisions as 
to co-owners which are contained in the legislation of 1925. In 
the passage cited above, the Master of the Rolls intimated that, 
for the purposes in question, the statutory trust for sale was no 
different from any other trust for sale. In Re Mayo an effort 
was made to argue that * the same considerations should influence 
the court,” in enforcing a statutory trust for sale under s. 30, 
“as those by which it would have been influenced before 1925 
on applications under the Partition Acts.” But, Simonds, J., 
said (at p. 304): “ I do not think that analogy is in any way of 
assistance. Here there is an express trust for sale imposed by the 
statute with a power to postpone the sale. T cannot exercise the 
discretion in any other way than [ should have exercised it if 
there had been an express trust for sale, with power of postpone- 
ment. in the will.” In Re Mayo the statutory trust arose because 
of a devise to tenants in common following a life-interest : the 
effect of such a devise is, of course, that on the death of the tenant 
for life the legal estate is held by the Settled Land Act trustees 
on the statutory trust for sale under Settled Land Act, s. 36. 
It so happened that the trustee who did not wish to postpone sale 
was also a beneficial tenant in common. Simonds, J., made it 
clear that he came to the conclusion that the trust to sell must 
prevail on the footing that that trustee was acting bona fide and 
reasonably, and that the court’s action would have been different 
if he had found differently on that point. In Re Buchanan- 
Wollaston, on the other hand, the statutory trust was imposed by 
reason of a conveyance to purchasers as joint tenants and execution 
of that trust would have defeated a collateral bargain. In that 
case the bargain was express, being contained in an elaborate deed 
of covenant. At present there is no decision as to the position 
where persons buy jointly or in common but have no express 
collateral bargain. I suggest that the court would fairly easily 
imply an understanding that one co-owner should not compel an 
exercise of the trust for sale against the other's wishes. But 
for the present it would be safer to have an express arrangement 
to that effect. 

I now come to the questions posed by our correspondent, 
which are as follows: ‘there are two or more trustees for sale 
of freehold property. One trustee wishes to sell, but the other 
(or others) do(es) not. Can the one trustee compel a sale: 
(a) where the trust is express under a will; (i) with express power 
to postpone sale; (ii) with no express power to postpone sale ; 
(b) where the trustees hold as personal representatives ; (¢) where 
the trustees hold on the statutory trusts in trust for themselves 
beneficially as either joint tenants or tenants in) common ; 
(d) where the trustees hold on the statutory trusts in trust for 
more than four persons.” 

The answers appear to be as follows : (a) there is no difference 
between (i) and (ii) as there is a statutory power to postpone in 
the absence of an express one. One trustee can compel a sale, 
unless it would be inequitable. Such an exception would be very 
rare unless he is a beneficiary, and uncommon even then ; (b) there 
seems to be no reason to distinguish personal representatives who 
hold on trust for sale from others who do so; (¢) the answer is the 
same as for (a), but, since the trustee is necessarily also a 
beneficiary it will be easier for the other parfies to show that it 
would be inequitable to force the wishes of one upon all; (7) 
there seems to be no special point in the trustees holding for 
more than four beneficiaries. The position, however many 
beneficiaries there may be, is covered by (a) and (¢) above. 

Before concluding, | should mention that I have been discussing 
the effects of differences of opinion among the trustees. The 
wishes of the beneficiaries have not been considered, save so 
far as the attitude of a trustee-beneficiary requires special 
scrutiny. It must not be forgotten that under Law of Property 
Act, s. 26 (3), the beneficiaries have a right to be heard on these 
matters, and the wishes (if known) of a majority of the beneficiaries 
are other factors which the court would have to consider in dealing 
with an application under s. 30. Section 26 (3) has seldom been 
judicially considered and is little known. [am sure that we shall 
eventually hear much more of it. 





“The Minister of Health (Mr. Ernest Brown), addressing Citizens’ Advice 
Bureaux workers recently at a reception organised by the London Council 
of Social Service, said that during the past year 2,500,000 inquiries were 
answered by the bureaux in the whole of the United Kingdom. ‘The 166 
bureaux in the Greater London area answered 75,000 questions, 

In the interest of the profession and in order to avoid the waste caused 
by the duplication of the Practice Books so essential to every lawyer, 
Messrs. Butterworth & Co. (Publishers), Ltd., Messrs. Sweet & Maxwell, 
Ltd., and Messrs. Stevens & Sons, Ltd., have agreed that as from 1945 
they will publish jointly one High Court and one County Court Practice 
only. In future, therefore, the Annual Practice (White Book) and the 
New County Court Practice (Green Book) will be published, and the Yearly 
Supreme Court Practice (Red Book) and the Annual County Court Practice 
(Grey Book) will both cease publication. While, no doubt, there will be 
regrets at their disappearance, the Publishers are certain that the profession 
will realise the importance of this economy and welcome this announcement, 
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Landlord and Tenant Notebook. 


Covenant to keep in same state of Repair. 

A TENANT'S covenant to maintain demised premises in the same 
state and condition as they are in at the commencement of the 
term, and in such state and condition to deliver them up at its 
expiration, is one which will appeal to an intending covenantor, 
especially if he has in the past experienced disillusionment owing 
to the operation of the rule of construction laid down in Payne v. 
Haine (1847), 16 M. & W. 541. Having learned to his cost that 
to keep in good repair presupposes the putting into it, he welcomes 
the suggested arrangement as a fair one. His legal adviser should 
draw attention to at least one possible disadvantage which is not 
apparent. namely, that when the tenancy ends, evidence of the 
state of the premises at its commencement may be difficult to 
obtain, especially if the parties have changed during the term. 
But this, of course, should be pointed out to the intending 
landlord, who is more likely to be embarrassed, by his advisers 
rather more forcibly; and they should add, in the case of 
residential property, the warning that no one can say when the 
term will end. 

The covenantee is, indeed, more likely to be prejudiced by this 
departure from the normal because the burden of proof is on him 
when it comes to dilapidations ; and this may account for the 
fact that there is, admittedly, little authority which can serve to 
bring home the warning, the explanation being that when land- 
lords have lacked the necessary material no proceedings have 
beer brought. Most of the reported cases in which the condition 
of premises at the commencement of the term have been gone 
into fall into two classes: decisions before the days of Payne v. 
Haine, supra, or decided without reference to that authority, in 
which landlords, suing on ordinary covenants, have seen fit: to 
prove that the premises were in tenantable condition when let, 
and cases in which (by way of further concession on the 
covenantee’s part) the obligation has been qualified by reference 
to fair wear and tear, and the issue has been the effect of that 
qualification. 

Thus the plaintiff in Pyot v. Lady St. John (1613), Cro. Jae. 329, 
though not the grantor of the term, which was for ten years, 
appears to have been able to establish that the premises (a house 
with gardens and orchards, let’ by one Sir Oliver Cromwel) had 
been ‘* well repaired ” when the tenancy began ; but in the light 
of the decision in Payne v. Haine this would have been immaterial, 
for the covenant sued on did not measure liability by reference 
to that standard. In another old case, Winn v. White (1772), 
2 W. BI. 840, the plaintiff seems to have had no difficulty in 
proving that premises let by his father were in tenantable repair 
at that time, the covenant being in this case one by which the 
tenant expressly undertook to deliver up a farm in as good 
condition as he found it. In the ordinary way, the burden is 
likely to be more easy to discharge in the case of an inherited 
farm than in the case of, say, a purchased house. 

Modern cases—in which the position was complicated by 
‘* fair wear and tear ’’ exceptions—began with Terrell v. Murray 
(1901), 45 Sou. J. 579. At the end of a seven-year term, the 
plaintiff sued for breaches of a covenant to deliver up a house 
with all fixtures attached thereto in as good repair and condition 
as it had been in at the commencement, reasonable wear and tear 
and damage by fire alone excepted. The official referee awarded 
him, inter alia, amounts in respect of failure to paint the outside 
of the house, failure to repoint, and failure to repair a kitchen 
floor damaged by dry rot. The Divisional Court allowed the 
defendant’s appeal, in which it was urged that his liability was 
limited to commissive waste ; Bruce, J., who commented on the 
curious absence of any satisfactory authority on the meaning of 
“fair wear and tear,” holding that, at all events, excluded any 
dilapidations caused by the friction of the air, by exposure, and 
by ordinary user. On the question of satisfactory authority, 
I will say something later; but, as regards the body of the 
covenant, it does not seem that the position would have 
been different if the obligation had been one to keep in good 
tenantable repair. 

In Jones v. Joseph [1918] 87 L.J.K.B. 510, the covenant and 
exception were substantially the same, but this time the landlord’s 
complaint was that the premises had become infested with vermin. 
He was able to show that they had not been in this condition 
when the tenancy began, some six years earlier; the parties 
were the same, and there had, the proceedings showed, been a 
great deal of correspondence between them about repairs at the 
time, so the mere absence of any reference to the subject would 
warrant the inference that a change had set in. The tenant 
was held liable, the exception not protecting him ; which suggests 
a narrower interpretation than that put upon it in Terrell v. 
Murray, supra. 

In the same year we had Miller v. Burt (1918), 63 Sou. J. 117, 
which arose out of a lease of a number of shops made (again 
between the same parties) in 1904. The tenant had covenanted 
during the term to keep the premises in the same state of repair 
in which they then were (fair wear and tear and damage by, 
etc., excepted) and deliver them up in such repair and condition 
at the expiration of the tenancy. A small part of the property, 


namely, two stables at the back of two shops, was shown to have 
been in poor condition when the term started. 


During its 





currency the roof blew off one stable and the other collapsed ; 
no reason was assigned for these events. The court evolved the 
following formula for the case of dld buildings: if wind and 
weather have greater effect, having regard to the character of the 
buildings, than if the premises had been sound, the tenant was 
not bound to repair so as to meet the extra effect of the 
dilapidations so caused. 

I think the above are the most recent authorities on the 
covenant to keep premises in the same state of repair; but we 
have had more authority on the scope of the exception of fair wear 
and tear. For Hesketh v. Marlow [1928] 2 K.B. 45, which was a 
painstaking attempt to supply the deficiency so regretted by 
Bruce, J., in Terrell v. Murray, supra, was overruled some nine 
years later by Taylor v. Webb [1937] 2 K.B. 283 (C.A.), and a 
covenantor, under a qualified covenant, limited to outside walls, 
was held to be under no obligation at all to counteract damage 
done by ordinary weather and to be not liable for consequential 
damage caused to the interior of the demised dwelling. Of 
course, a qualified covenant to deliver up in the same condition 
as found is unlikely to be limited to part of any property ;_ but 
the decision does show that as the law now stands a tenant whose 
covenant is not only expressed by reference to the condition at the 
commencement of the term, but also qualified by an exception of 
fair wear and tear, is in an enviable position. 








Review. 


Notes on District Registry Practice and Procedure. By THOMAS 
S. Humpureys, Clerk in Charge, District Registry, Birmingham. 
Sixth Edition, 1943. Crown 8vo. pp. viii and 84 (with Index). 
London: The Solicitors’ Law Stationery Society, Ltd. 9s. 6d. net. 
The title of this book is an under-statement of fact. The 

volume might properly be described as a complete guide to 
proceedings in district registries, both interlocutory and after 
judgment. Being written by the Clerk in Charge of one of the 
busiest District Registries, the book may be assumed to be as 
complete and accurate as experience can make it. The sixth 
edition has been reached in twelve years from the first publication, 
and this indicates that the work is in the ‘ indispensable ”’ 
category. The present edition is the first since the outbreak 
of war, and is necessitated by the changes in practice and pro- 
cedure under the legislation now embodied in the Courts 
(Emergency Powers) Act, 1943, and the Courts (Emergency 
Powers) Rules, 1943. In seventy-one pages the author has set 
out, in meticulous detail, the procedure to be adopted in whatever 
form of litigation the necessities of any given case may require. 
In the Table of Contents one notes, infer alia, “ Fixed Costs,” 
‘Motion for Judgment,” ‘* Proceedings by Mortgagees,” 
‘* Order 14 Procedure,” ‘‘ Payment into and out of Court,” 
‘* Execution,” etc. An obsolete survival is noted on p. 5, viz., 
that a married woman is now presumably allowed as next friend, 
but may not so act in the Chancery Division. This injustice may 
be removed by the time the next edition is published. In these 
days of delegation of interlocutory work to inexperienced juniors 
(or to late arrivals, in the law, of mature years) the harassed 
principal may safely say: ‘* Take these papers, and Humphreys’ 
book, and get on with the next stage of the action.’’ We have 
no doubt that, being so fortified, the staffs will rise to the occasion 
as manfully and womanfully as they have been doing for the last 
four and a quarter years! 


Books Received. 

Crime and Psychology. By CLAup MULLINS. With an Intro- 
duction by Dr. EpWARD GLOVER. 1943. Crown 8vo. pp. Xvi 
and (including Index) 234. London: Methuen & Co., Ltd. 
8s. 6d. net. 

Modern Methods of Valuation of Land, Houses and Buildings. 
By Davip M. LAWRANCE, of Gray’s Inn, Barrister-at-Law, and 
Harotp G. May. 1943. Demy 8vo. pp. xii and (including 
Index) 443. London: The Estates Gazette, Ltd. 20s. net. 

Oregon Law Review. Vol. XXII. No. 4. June, 1943. 

Tristram and Coote’s Probate Practice. Second (Cumulative) 
Supplement to Eighteenth Edition. By E. W. LEADER, 
Solicitor, of the Principal Probate Registry, D. PERROULT 
Rees, of the Principal Probate Registry, and G. M. GREEN, 
LL.B., Solicitor, of the Estate Duty Office. 1943. pp. xiv 
and 114. London: Butterworth & Co. (Publishers), Ltd. 
7s. 6d. net. 

Integral Accounting. An authentic treatise on the integration 
of Cost Accounting and Normal Accounting. By JOsEPH 
SERMEN. 1943. Demy S8vo. pp. xv, 52 (including Index) 
and an Appendix of Forms and Accounts. London: Gee 
and Co. (Publishers), Ltd. 25s. net. 

Words and Phrases Judicially Defined. Under the General 
editorship of ROLAND BurRRows, K.C., Recorder of Cambridge. 
Vol. I—A-C. 1943. Royal 8vo. pp. exx and 606. London : 
Butterworth & Co. (Publishers), Ltd. 55s. per volume, net. 

Burke’s Encyclopedia of War Damage and Compensation. 
<dited by HAROLD PaARRISH, Barrister-at-Law. Supple- 
mental parts, Nos. 10 and 11. London: Hamish Hamilton 
(Law Books), Ltd. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

November 1.—Sir John Jervis, Chief Justice of the Common 
Pleas, died on the Ist November, 1856. He had been raised to 
the Bench six years before, after filling the offices of Solicitor- 
General and Attorney-General, in the execution of the functions 
of which he had so spent himself as to undermine his health. 
The infirmities thus engendered sometimes made him irritable 
and impatient, the only real fault in one who was otherwise a 
judge of the highest rank, accurate in reasoning, learned and 
sensible and with a gift of fine expression in language. His 
memory both of evidence and legal arguments was remarkable. 
He was only fifty-four when he died. 

November 2.—On the 2nd November, 1790, two youths named 
Edward Lowe and William Jobbins were condemned to death 
at the Old Bailey for setting fire to the Red Lion Inn, Aldersgate 
Street, so as to plunder it in the confusion. The chief witness 
against them was the innkeeper’s apprentice, who had been in the 
plot. In passing sentence the Recorder said: ‘ T hardly know 
how to find words to express the abhorrence that I feel, or that 
the publie entertains, of the crime of which vou stand convicted. 


The setting fire to houses in the dead of night, for the purpose of | 


plunder, at the risk of the lives of the inhabitants of a great city, 
is a crime not yet to be met with upon the records of villainy 
that have been brought forward in this court. As the crime is 
singular, so the punishment must be marked.’”? They were 
executed opposite the site of the house. 

November 3.—On the 3rd November. 1703, Moll Raby was 


hanged at Tyburn for ber part in a burglary at the house of 


Lady Cavendish in Soho Square. She was thirty years old and, 
though well brought up to begin with, she had led a life of crime, 
first specialising in bilking her lodgings and then passing on to more 
complicated frauds. Once while staying in a house in Great 
Russell Street in the character of a great heiress from the country 
seeking to escape the importunity of her suitors. she chose a day 
when all the family were out except the maid and sent for a porter 
to go to a Lombard Street banker to cash a sham bill of exchange 
for £150. At the same time she asked the maid to go with him 
lest such a sum should be too much for his honesty. While maid 
and porter were being arrested as a pair of cheats, Moll made off 
with £160 worth of plate and £80 in money. 

November 4.—-On the 4th November, 1704, John Tutchin, 
the Whig pampheteer, was tried before Lord Chief Justice Holt 
at the Guildhall for libels on the Government published in 
“The Observator,” a periodical devoted to the sort of political 
sensationalism to which some of the Press has now reverted. 
Allegations of corruption and incompetence in high places, par- 
ticularly in connection with the administration of the Navy, of 
foreign influence and bribery by the French King, were made 
with reckless extravagance. The jury took only a quarter of an 
hour to find him guilty, but subsequently the verdict was set 
aside on technical grounds. 

November 5.—On the 5th November, 1779, “* a court martial 
was held on board H.M.S. Prudent at Spithead on the captain 
of a ship, charged with leaving his station at Barbadoes and 
bringing with him to England H.M.S. Carysfort and Favourite 
sloop without order; also for taking some seamen belonging 
to the Vengeance from the hospital at Barbadoes ; but it appearing 
that his motives arose from a desire of doing service to his country 
by securing the trade, and not from any private motives, they 
adjudged him to be reprimanded and he was reprimanded 
accordingly.” 

November 6.—In December, 1827, Lord Stowell, brother of 
Lord Eldon, eighty-two years old and thirty-nine years a judge, 
retired. On the 6th November of that year he gave his decision 
in the ease known as Jn the Matter of a Slave Woman called Grace. 
His eyes and his voice were so weak that he delegated the reading 
of his lengthy judgment to the junior counsel in the cause, 
which turned on the status of a slave who had accompanied her 
mistress from Antigua to England and then returned with her. 
He held that, though temporarily free in this country, she was 
still a slave when she went back. 

November 7.—John Ayliffe, son of an upper servant to a 
Wiltshire gentleman, was sent to Harrow, became an usher in 
a boarding school, secretly married a clergyman’s daughter, 
ran through her small fortune and afterwards became steward 
to a lady. who recommended him to the Hon. Henry Fox. 
Through him he became a commissary of musters at the War 
Office with an income which enabled him to buy an elegant 
house in Dorset, but extravagance led him to systematic forgery, 
When arrested he sent Fox an abject letter begging his help 
but wrote another to Pitt, his patron’s political rival, offering, 
in exchange for assistance, to make damaging disclosures about 
his late employer. Pitt, however, sent this letter to his opponent. 
It arrived, just in time to prevent his moving on behalf of 
Ayliffe, who was hanged at Tyburn on the 7th November, 1759. 





A Mreptum Home. 
A Sunday newspaper recently revived the history of Daniel 
Douglas Home, the medium, who astonished the Mid-Victorian 





world. Credible witnesses reported having seen him float out 
of a window, 70 feet from the ground, and back again, and hold 
a huge lump of burning coal in his hands. His life is agreed to 
present a curious and unsolved problem, but the only time he 
ever strayed within the precincts of the law he made a decidedly 
had showing. In 1866 he made the acquaintance of Mrs. Jane 
Lyon, a very wealthy widow, seventy-five years old, and so 
impressed her by the spirit messages which he purported to 
convey from her late husband that soon she seemed ready to 
believe anything suggested to her. The message: “ T love 
Daniel. He is to be our son,”’ produced a present of £50. But 
soon another communication inspired a gift of £24,000, and at 
another bidding the lady made a will leaving all her property 
to him. The last straw proved to be a further gift of £30,000 
demanded and bestowed. But) very soon after, Mrs. Lyon 
came to herself sufficiently to ask it back and eventually to 
bring an action, tried by Vice-Chancellor Gifford in April, LS6S. 
The defendant cut but a poor figure under cross-cexamination 
by Mr. William James, Q.C., and the judge, though he described 
the plaintiff as ‘a silly and superstitious woman, dabbling in 
matters beyond her intelligence,” held the gifts fraudulent and 
void. A large crowd hissed Home as he left the court) and 
cheered the lady, but his friends were faithful, in) particular 
Serjeant Cox, that indefatigable legal business man, who, besides 
practising at the Bar, founded or acquired all sorts of periodicals, 
and bought Serjeant’s Inn when his fellow Serjeants put it up 
for auction. Despite his check in the Court of Chancery, [Lome 
went on from strength to strength till his death in 18586. 





Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
THE Soricitors’ JOURNAL. | 
Damage by Animals and Others. 

Sir.—I have been interested in the letters which have appeared 
in your recent issues on this subject. 

It seems to me that there may be some danger of its practical 
aspect. being lost sight of, and that your original contributor, 
in criticising Mr. Thomson’s remedies as he does jin your issue of 
23rd October, is failing to realise the fact that times have greatly 
changed since the decision in /[/eath’s Garage, Ltd. v. Hodyes, 
of 1916—when our roads were far less used than now. Surely 
it is reasonable nowadays that a legai liability should be imposed 
upon the owner of a field adjoining a highway to see that his 
fences are kept in good order and his gates shut. If. despite the 
exercise of reasonable care on his part in this direction, one of 
his animals does break through, then of course he should not be 
liable. If, however, he can be shown to have failed in what I 
suggest should be his reasonable duty, he should certainly be held 
guilty of negligence and liable in damages towards any road user 
who thereby is caused to suffer injury. 

Surely this is only common sense and fairness, upon which 
qualities our law is supposed to be based. There is a danger that 
when, owing to the trend of abstract decisions based on a slavish 
following of precedents, these qualities cease to be apparent, the 
law may fall into disrepute. 

The opinion of the average layman on the point at issue is 
definite, and the law should support it. 

Moreton-in-Marsh. 

29th October. 


Ll. CHALLEN SHARP. 





Obituary. 
Mr. P. H. KHAAHMES-KING. 
Mr. Perey Howard Khaahmes-King, barrister-at-law, died on 
Tuesday, 26th October. He was called by the Middle Temple 
in 1919. 


Carrain E. BF. COPLAND, R.A. 

Captain Eric Formby Copland, R.A., solicitor. of Messrs. 
Copland & Sons, solicitors, of Chelmsford, died on Tuesday, 
19th October. He was admitted in 1923. Ile served with the 
B.E.F. in France during 1918, and rejoined his old regiment in 
the present war. Tle was evacuated from Dunkirk, and eventually 
invalided out of the Army in August last. 

Mr. C. W. EVANS. 

Mr. Corris William Evans, O.B.IE., solicitor, of Pall Mall, 
S.W.1, died recently, aged fifty-seven. He was admitted in 1912, 
and had served as a solicitor at the Treasury. For many years 
afterwards he was solicitor to the Roval Automobile Club. 

Mr. A. W. MAITLAND. 

Mr. Alexander Wood Maitland, solicitor, of Messrs. Fredk. 
Howarth, Son & Maitland, solicitors, of Bury, died on Wednesday, 
20th October, aged fifty-five. He was admitted in 1919. 

Mr. L. D. WOOLFE. 

Mr. Louis David Woolfe, solicitor, of Messrs. Woolfe & Woolfe, 
solicitors, of Old) Burlington Street, W.1, died on Saturday, 
30th October, aged fifty-four. Le was admitted in 1920. 
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Our County Court Letter. 


Uncovered Manhole. 


IN Apperley v. Kent and Sussex (Contractors), Ltd., at Gloucester | 


County Court, the claim was for damages for negligence and/or 
nuisance. The plaintiff was a builder's labourer, and his case was 
that on the 20th May, 1913, he was working on a building site, 
and was walking along a path upon which two men were sawing 
a plank. In order to avoid this obstruction, the plaintiff turned 
off the path and fell into a manhole, three feet deep. He injured 
his shin bone, and was away from work for four weeks, thereby 
incurring a loss in wages of £17 Is. 
the manhole to remain uncovered, but two manholes had been 
left in that condition for weeks. The defence was a denial of 
negligence, and an allegation of contributory negligence. There 
Was a space of five or six feet of firm concrete round the manhole, 
and the surrounding ground was fairly level. His Honour Judge 
Wethered held that there was no duty upon the defendants to keep 
the manhole covered. Even if he had found negligence on their 
part, there was evidence that the plaintiff had been guilty of 
contributory negligence. Judgment was therefore given 
the defendants, with costs. 


Decision under the Workmen’s Compensation Acts. 


Injury to Thumb. 


IN Wells v. Guest, Keen & Nettlefold, Ltd., at’ Walsall County 
Court, the claim was in respect of partial incapacity arising out 
of an accident on the L5th June, 1942. The applicant was then 
working as a bolt) header, when his foot slipped. In saving 
himself from a fall, the applicant caught his hand in the machine. 
His injuries necessitated thirty-six visits to the hospital, and he 
had sustained a permanent stiffening of the thumb joint. The 
pre-accident wages were £8 8s. 10d. a week, and full compensation 
was paid until October, 1942, when the applicant was certified 
fit for light work. Nevertheless he was nervous on a machine, 
and had only been able to work as a labourer at a wage of 
£3 13s. 6d., and latterly at £3 17s. a week. Compensation had 
ceased in June, 19413. The medical evidence for the applicant was 
that, although he might work the machine with four fingers, his 
stiff thumb would project and be a hindrance. The respondents’ 
medical evidence was that, in spite of the stiffening of the top 
joint of the thumb, the applicant was able to resume work on the 
machine. After viewing the working of the machine, His Honour 
Judge Caporn held that the applicant’s speed was reduced by the 
injury. An award was accordingly made of full compensation 
for three months from June, and half compensation for the next 
three months, with a declaration of liability, and costs. 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate) 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Copyholds—CONDITIONAL SURRENDER TO TWO AND THEIR 
HEIRS AND ASSIGNS IN RESPECT OF A CONTRIBUTORY DEBT— 
DEATH OF ONE GIVING His SHARE TO THE OTHER—ENFRANCHISE- 

MENT BY L.P.A., 1922—SALE By EXECUTOR OF SURVIVOR. 

Q. By a conditional surrender dated 1906 and duly enrolled, 
in consideration of £100 paid by B and © “ in equal moieties,” 
A surrendered copyhold property “‘ to the use of B and C, their 
heirs and assigns,”’ to secure the said sum of £100. © died in 
1909, and by his will appointed D sole executor and gave all his 
property to B. By a compensation agreement dated 1929 (which 
did not refer to the conditional surrender) A extinguished the 
manorial incidents. Three years later A died insolvent, and B 
went into possession of the property and received the rents and 
profits until her death in 1942. Her executor has now sold the 
property and proposes to convey under the statutory power of 
sale. There was never any written document after C’s death 
vesting ©’s interest in the mortgage in B. Can B’s executor sell 
under the statutory power of sale, or is any step necessary to 
perfect the title ? 

A, On Ist January, 1926, the whole debt belonged to B and 
there was a conditional surrender in favour of B as survivor of 
himself and C. We thus think that B was the mortgagee within 
the meaning of para. | (f) (i) of Sched. XII of L.P.A., 1922, and 
obtained the statutory term of years. We think it is immaterial 
that there was no formal assent or other document vesting C’s 
share of the debt in B. Assent to the bequest thereof can 
properly be assumed. On this basis B’s executor can sell without 
further formality under the statutory power. 


Minor’s Change of Name. 

@. We have a client, a natural born British subject, whose son, 
also a natural born British subject, desires to change his name. 
The son is at present at school and is eighteen or nineteen years 
of age, 
join the Forces. 


He expects to leave school shortly and will voluntarily 
Before joining the Forces he wishes to change 


There was no reason for | 


for | 








his name. We are familiar with the formalities attendant upon 
a change of name, but we are unable to ascertain from the 
material Acts of Parliament and Statutory Rules and Orders 
any reference to the position of a person under twenty-one years 
of age in connection with change of name, and, this being so, we 
are inclined to the view that the fact that a person is under 
twenty-one years of age is no bar to his changing his name. This 
view would appear to be strengthened by the notes to the text 
on the matter in * Halsbury,”’ where it is stated that Christian 
names given on baptism may be changed on confirmation, for it 
is rare that confirmation takes place after twenty-one. We shall 
be glad if you can say whether or not we are right in our view 
that the change can be effected notwithstanding minority. 

A. The Defence (General) Regulations, 1939, art. 20 (2), 
contain no reference to the position of a minor. As no question 
of contractual rights is involved, the fact of minority is no 
obstacle to a man of military age changing his name, provided 
he advertises as provided by the above regulations. 

Remarriage of Wife. 

(. In a case where a wife remarries after obtaining a divorce 
from her first husband, does the first husband continue to be 
liable for the upkeep of his son, who is a minor, and in respect of 
whom a maintenance order exists, or does this obligation fall 
upon the second husband ? 

A. The first husband continues liable unless and until he 
obtains a variation of the maintenance order. The obligation 
only falls upon the second husband in proceedings by the local 
authority under the Poor Law Act, 1930, s. 14 (3). 


Joint Purchase. 

(. By a conveyance of 1902 a piece of building land * in 
consideration of £62 paid by the purchasers ”’ (husband and wife) 
was conveyed to the husband and wife in fee simple with no 
qualifying words. Shortly afterwards a house was erected on the 
plot costing about £330. The husband died in January, 1945, 
devising to his daughter his interest in the house. This will 
(dated 1914) has not yet been proved. The mother died in 
August, 1943, devising her interest in the house to the same 
daughter. This will (dated 1914) has not yet been proved. 
It is now ascertained that the original purchase money and the 
cost of the building was provided, as to £200 by a mortgage to a 
building society by the husband and wife jointly, and as to the 
balance by the wife out of her own money. The value of the 
house is now about £800. There is no documentary evidence 
that the money for the land and house was found otherwise than 
in equal shares. The contrary evidence rests on the memory of 
the daughter. If there is a joint ownership of the proceeds, the 
undivided half of the house passed by operation of the law to 
the wife on her husband’s death and the entirety on the wife's 
death passed under her will to the daughter. If, on the other 
hand, joint ownership in equal shares is rebutted by the fact 
that the money was actually provided unequally, there was a 
tenancy in common of the proceeds and the husband’s will 
operated to give his interest to the daughter, the remainder 
passing to the daughter under the wife’s will. In this case, will 
the husband’s share be represented by 100/392 of the present 
value, or by £100 (i.e., half the mortgage)? As there was a 
joint tenancy as regards the legal estate there is no occasion as 
far as title to the property is concerned to prove the husband’s 
will, but proof will probably be necessary, though he left no 
other assets of value, as on the basis of the above fraction there 
will be a small sum due for estate duty. In the circumstances, 
should a joint tenancy or a tenancy in common of the proceeds 
of sale of the property be assumed on the death of the husband ? 

A. Under the statutory trusts, on which the property was held 
under the Law of Property Act, 1925, there is a tenancy in 
common of the proceeds—whether the contributions of the 
purchasers were equal or unequal. In the absence of documentary 
evidence, the presumption of equal contributions is not rebutted. 
The daughter takes the father’s share (whatever it was) under 
his will. This should accordingly be proved, as the interest 
passing thereunder is apparently sufficient to attract duty. 


Costs of Tenancy Agreement. 

(. What is the correct scale to charge for a tenancy agreement 
for twelve months, with an option to renew, of a furnished 
business premises, let at £6 10s. a week, namely, £340 a year ? 
Is the scale under Sched. I, Pt. 2, chargeable, or must it be an 
itemised bill of costs, the stamp duties being £3 10s. on the 
original and 5s. on the counterpart ? 

A. It is apprehended that the option is merely to renew for 
twelve months. The opinion is therefore given that the scale 
charge under Sched. I, Pt. 2, is applicable. 


Position of Bankrupt Trustee for Sale. 

(. Freehold property was conveyed to two persons in 1937 
(the consideration being expressed to be paid by them) ** in fee 
simple as joint tenants”? upon trust for sale in trest for the 
purchasers as joint tenants. One of the two purchasers has been 
adjudged bankrupt, and both the original purchasers have 
contracted as trustees for sale to sell the property to a purchaser. 
On what lines should the conveyance to the present purchaser 
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be drafted, e.g.. should the trustee in bankruptcy be joined, or 
should a new trustee of the first conveyance be appointed in the 
place of the bankrupt one, or should the conveyance be taken as 
provided by the contract, i.e., from the two original purchasers 
as trustees for sale on the basis that the bankruptcy does not 
affect the position ¥ 

A. Bankruptey renders a trustee ** unfit to act within the 
meaning of s. 36 (1) of the Trustee Act. 1925 (In re Roche, 
2 Dr. & War. 287). We suggest that a new trustee be appointed 
in place of the bankrupt. and would draw our subscriber’s 
attention to Trustee Act, 1925, ss. 36 (1) and 38 (1). 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 


E.P. i440. Apparel and Textiles. Fur Apparel (No. 6) Directions, 
Oct. 21. 

E.P. 1467. Apparel and Textiles. Knitted Goods (Utility Mark and 
Specification Number) Directions, Oct. 22. 

E.P. 15 Bulbs (Control) (Revocation) Order, Oct. 22. 


Coal Distribution Order, 1943, General Direction (Restric- 
tion of Supplies) (No. 2), Oct. 22. 

Coal Tar Products Prices Order, Oct. 20. 

Contributory Pensions (Isle of Man Reciprocal Arrange- 
ments) Regulations, Sept. 30. 
Customs. Export of Goods 

Oct. 1S. 
Education. 

Order, Oct. 5. 

Feeding Stuffs. General Licence (Retailers), Oct. 21, under 
art. 2 of the Feeding Stuffs (Licensing and Control) Order, 
1943. 

Feeding Stuffs (Licensing and Control) Order, Oct. 21. 

Feeding Stutfs (Maximum Prices) Order, Oct. 22. 

Feeding Stuffs (Rationing) Order, Oct. 23. 

Feeding Stuffs (Rationing) Order, 1943. 
Directions, Oct. 23. 

Fish Sales (Charges) (No. 3) Order, Oct. 19. 

Food. Directions, Oct. 16, under the Meals in 
ments Order, 1942. 

Food Documents (Fees) Order, Oct. 16. 

Fuel Permit. General Permit (Controlled Premises) No. 3, 
Oct. 19, under the Control of Fuel (No. 3) Order, 1942. 
General Direction (Central Heating and Hot Water Plants) 
No. 1. 

Govds and Services (Price Control). 
Prices) Order, Oct. 19. 

Goods and Services (Price Control). General Hardware and 
Ironmongery (Maximum Prices) Order, Oct. 22. 

Goods and Services (Price Control). Glass Tumblers (Maximum 
Prices) Order, Oct. 21. 

Home Grown Tomatoes (Control and Maximum Prices) 
Order, 1943. Amendment Order, Oct. 22. 

London Passenger Transport Board Act. 
Relaxation Order, Oct. 22, 1943. 

London Passenger Transport Board (Valuation for Rating) 
Order, Oct. 19. 

Ministry of Fuel and Power (Information) (No. 2) Order, 
Oct. 18. 

National Health Insurance (Additional Benefits) Amend- 
ment Regulations, Oct. 5. 

E.P. 1523. Navigation Order No. 28, Oct. 27. 

No. 1495 8.47. Pensions Appeal Tribunals (Scotland) Rules, Oct. 25. 

E.P. 1531. Potatoes (1943 Crop) (Charges) Order, Oct. 26. 

E.P. 1506. Pulse (Control and Prices) Order, Oct. 20. 

No. 1398. Purchase Tax (Alteration of Rates) (No. 2) Order, Oct. 16. 

.P. 1505. Rice (Control and Maximum Prices) Order, Oct. 20. 

No. 1504. Supreme Court. Procedure. Order, Oct. 14, adding a New 

Rule to Order LNXXIV of the Rules of the Supreme Court 

(Northern Lreland) 1936. 


BOARD OF TRADE. 


Companies Act, 1929. Company Law Amendment Committee (Chairman 
Mr. Justice Cohen). Minutes of Evidence. Ist Day, Sept. 17, 1943. 


E.P.1528. 


No. 1516. 


No. 1476. (Control) (No. 8) Order, 


No, 1503/8. 4s. Training of Teachers (Scotland) (No. 1) 
E.P. 1501. 
E.P. 1500. 
E.P. 1497. 


E.P. 149s. 


E.P. 1499. Supplementary 


E.P. 1507. 


E.P. 1485. Establish- 


E.P. 1496 


E.P 1502. 
No. 145s. Candles (Maximum 
No. 1480, 
E.P. 1469. 
E.P. 1517. 
E.P. 1514. 1933. 
No. 1482. 
E.P. 1508, 


No. 1515. 





Honours and Appointments. 

The Wins has approved the recommendation of the Home Secretary 
that Mr. Francis Bertram Reece be appointed a Metropolitan police 
magistrate. Mr. Reece fills the vacancy caused by the retirement last July 
of Mr. Bernard Campion, He was calied to the Bar by the Inner Temple in 
1914 and has been Recorder of Birkenhead since 1935, 

The Lord Chancellor has appointe | Mr. Justice Lewis to be a member 
of the General Claims Tribunal established under the Compensation 
(Defence) Act, 1939, in place of Mr, Justice Asquith, who has resigned. 

The Lord Chancellor has appointed Mr. E, M. Foster to be the Joint 

of Leeds, Barnsley and Pontefract County Courts and Joint 
Registrar in the District Registries of the High Court of Justice 

nud Barnsley as from the Ist November, 1945. 


tegistrat 
District 


in Leeds 


Notes of Cases. 
HOUSE OF LORDS. 


Western Scottish Motor Traction Company, Ltd. +. 
Allam and Others. 
Viscount Simon, L.C., Lord Thankerton, Lord Russell of Willowen, 
Lord Maemillan and Lord Wright. 19th October, 1943. 


Standing passenger falls off omn ihus—Duty of driver. 


Fernie or 


Negligence 

Appeal from the Court of Session. 

The appellant company operated an omnibus service in Ayrshire. Th 
deceased was a passenger on one of their omnibuses. He was standing just 
inside the door of the omnibus, not holding on to anything, when the 
omnibus was driven rapidly round a sharp curve and he was thrown out, 
receiving fatal injuries. The Lord Ordinary held that the appellants were 
liable for the negligence of their driver and that the respondents were not 
debarred from recovering damages by reason of the contributory negligence 
of the deceased. The Court of Sessions reached the same conclusion. 

Viscount Simon, L.C., said that the House was competent to reverse 
the findings of fact of the courts below. In the present case there was 
ample evidence that the omnibus was being driven at an improperly rapid 
speed round the curve and that the deceased was not guilty of contributors 
negligence. It was argued that the driver was entitled to sway round the 
corner at what speed he liked, as Jong as the speed was safe for passengers 
who were seated inside the omnibus and for passengers who were standing, 
but were at the same time holding on to some portion of the vehicle to 
steady themselves. This amounted to saying the driver was at liberty to 
disregard the risk of standing passengers being thrown off their feet if they 
were not holding on. He must not be taken as accepting such a proposition 
as correct. In fact, this type of vehicle was not provided with rails or 
straps, no doubt because in peace-time passengers were not allowed to stand. 
In time of war the appellants were both permitted and urged to carry a full 
load of additional passengers who had to stand. There might well be cases 
—for an example, a person carrying a baby—in which a standing passenger 
had no free hand with which to anchor against the consequences of a 
sudden and pronounced swerve. He agreed with the view that the duty 
of reasonable care owed by the driver extended to all passengers, whether 
they were holding on or not. The appeal should be dismissed. 

The other noble and learned lords agreed. 

CounseL: G. Rk. Thomson ; R. H. Sherwood Calver ; 
and George S. Reid. 

Souicirors : Caporn & Campbe ll, for Ross d Ross, S.S.C., Edinburgh : 
H.H. Wells & Sons, for Balfour & Manson, S.8.C., and Waddell & MacIntosh, 
Troon. 


J. L. Clyde, WC., 


[Reported by Miss Bb. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In ie May’s Will Trust; Cockerton v. Jones 
Uthwatt, J. 6th October, 1943. 


Will—Construction—Gift over ** if there shall not be any child of such niece ~ 
who attains twenty-one—Child attains twenty-one after date of will—Child 
Effect of gift over. 

Adjourned summons. 

The testator by his will dated 17th August, 1913, gave his residuary 
estate to the trustees upon trust, after the expiration of twenty-one years 
from his death, for his five nieces, of whom L was one. He directed his 
trustees to retain any shares in M., Ltd., which or the division of his 
residuary estate formed part of the shares of any of his nieces, upon trust 
to pay the dividends to such niece for life and after her death to hold the 
same upon trust for her issue as she should appoint, and in default of 
appointment upon trust for her children at twenty-one or marriage. The 
will then provided ; ** and if there shall not be any child of such niece who 
being a son shall attain the age of twenty-one years or being a daughter 
shall attain that age or marry under that age,” then the shares were to be 
held in trust for the next of kin of the niece as therein provided. The 
testator died on the 17th March, 1920. His niece L survived him, dying 
on the 30th January, 1943, without having had issue who survived the 
testator. L had had one son, G, who attained twenty-one in 1915 and 
died the next year. After G’s death the testator made two codicils to his 
will in which he expressly confirmed his will. This summons was taken 
out by two of the trustees of the will asking whether the gift over in favour 
of the next of kin of L had taken effect. 

Uruwart, J., said that to his mind Brookman v. Smith, 7 Ex. 271, laid 
down no general rule of construction which he had to follow in this case. 
At the date of the last codicil, G had attained twenty-one and was already 
dead. Leaving aside the power to appoint issue, there was in substance 
an alternative gift. If there were who attained twenty-one o1 
daughters who attained that age or married, then such children took. If 
there was no such children, it went to a different There was a 
complete dichotomy. The only children who could take under the gift in 
default of appointment did not include G. He was dead before the testator, 
and could not take under the will. Further, there was no reason for 
including him among the class to be considered in determining whether the 
second gift was to take effect. He would declare that upon the true 
construction of the will the ultimate trust in favour of the next of kin was 
effective. 

COUNSEL: Wilfrid Hunt: 

Soxicirors : Withers & Co, ; 
and Co., Newburv. 

(Reported by Miss B. A. BICKNELL, Barrister-at-Law.]} 
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KING'S BENCH DIVISION. 

Blackstone & Co. 

19th July. 

Duty to construct soundly and prope ily 


Cole 
Macnaghten, J. 

Breach of statutory duty 
= E fficie nt working order and good repaer : 
. 25 (4), 152 (1). 





Vegliae 


nee 
maintain «a ladder Absolute 
Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6, ¢. 

Action by a widow of a deceased workman under the Fatal Accidents 
Act, 1846, alleging common Jaw negligence against the deceased workman’s 


67), ss 


duty 


employers. 

The case was first heard on 2nd July, and on that date leave was 
obtained on terms as to costs to amend the statement of claim 
to allege statutory negligence by reason of a breach of duty imposed by 
s. 25 (4) of the Factories Act, 1937, which provides that all ladders shall 
he soundly constructed and properly maintained. Section 152 (!) detines 
the word ** maintained ” as meaning “* maintained in an efficient state in 
efficient working order and in good repair.” The workman, a craneman in 
the defendants’ employ, met with the accident which led to his death while 
climbing a ladder, one of the rungs having given way. The strings of the 
ladder were of deal and the rungs of coppice oak. On examination the 
strings and all the rungs were found to be in perfect condition, but one of 
the rungs had given way owing to corrosion of a screw. The only suggestion 
that was made to explain the corrosion was that the screw might have come 
into contact with sulphur fumes from a neighbouring foundry. There was 
a safety first committee of the workmen, and that committee themselves 
examined the plant and machinery, including the ladders, at short intervals, 
and they had in fact inspected the ladder in question two or three weeks 
before the accident happened and had found nothing that needed attention. 
The deceased workman used the ladder several times a day, and had not 
made any complaint about it. After the accident the defendants substituted 
carriage bolts for screws for the purpose of attaching the rungs to the 
strings. 

MACNAGHTEN, J., said that the screws were strong screws, and unless 
they suffered from corrosion, which was not to be expected, they were 
amply strong enough to support the rungs. The fact that the rung gave 
way established beyond question that the ladder was not in an efficient 
state and not in good repair at the time of the accident. His lordship 
referred to Wilsons and Clyde Coal Co. v. English [1938] A.C. 57, and 
Potts v. Reid [1943] A.C. 1, and said that he could see no ground for 
qualifying the words of s. 25 (4) of the Factories Act, 1937. The duty to 
keep all ladders in an efficient state and in good repair was as absolute as 
the duty imposed by the Act to fence all dangerous parts of machinery. 
It was true that the defendants took great care as to the safety of their 
men, and that this particular failure was one which apparently no one 
could have anticipated. The fact that none of the other screws in the 
ladder were affected with corrosion indicated that there must have been 
something very exceptional about this particular rung to bring about the 
deplorable result that it gave way. But that the ladder was not in an 
efficient state and not in good repair and that by reason of that fact Cole 
met with his fatal accident was beyond dispute. There would be judgment 
for £743 8s. 6d., with costs to be taxed and set off against the costs of and 
occasioned by the amendment to the statement of claim. 

CounsEL: Loseby and G. H. Dixon ; A. P. Marshalland Mra. E. k. Lane. 

Soricitors : Ernest H. Godson & Co., Sleaford ; Stafford Clark & Co., | 
for Jronside & Co., Leicester. 

[Reported by Mavagicge SHars, Esq., 


80 as 





jarrister-at-Law.] 





Parliamentary News. 
HOUSE OF LORDS. 
Income Tax (Employment) Bill [H.C.]. 
Read First Time. 2nd November. 
tent of Furnished Houses Control (Scotland) Bill [H.C.]. 
tead Second Time. {2nd November. 
Town and Country Planning (Interim Development) (Scotland) Bill [H.C.]. 
tead Second Time. 2nd November. 





HOUSE OF COMMONS. 
Price Control (Regulation of Disposal of Stocks) Bill |H.L.]. 
Read Second Time. {2nd November. | 
Water Undertakings Bill | H.L.}. 
Debate adjourned. {2nd November. — | 
Workmen’s Compensation (Temporary Increases) Bill | H.C.}. 
In Committee. 27th October. | 





QUESTIONS TO MINISTERS. 
LETTERS OF ADMINISTRATION. 

Mr. W. J. Evwarps asked the Chancellor of the Exchequer whether, in 
order to save the time of the applicant and also rail transport, he will 
abolish the £2,000 rule with regard to the taking out of letters of administra- | 
tion, and allow all persons residing in the London area and who do not desire | 
to deal through solicitors, to have their cases dealt with in the London 
office. 

Sir Joun ANpeERSON: The future arrangements with regard to the work 
of the Principal Probate Registry as a whole are under consideration at the | 
present time, and until certain decisions are taken, I am unable to state 
whether it will be possible to adopt the suggestion made in the question. 

| 26th October. 
Bal. } 


GRANTING OF 


Wing-Commander HuLBERT asked the Home Secretary how many persons 
during the years 1940, 1941 and 1942, who have been refused bail by 
magistrates, have been found not guilty by juries when tried at assizes ; 


nd what heen given to magistrates in regard t 


recent instructions hav« 


granting of bail. 





the 
\ir. Herpert Morrison : Figures in the form asked for are not available, 
but the number of persons committed to prison on remand or tor trial and 


subsequently found not guilty was 1,221 in 1940, 1,439 in 1941 and 1,294 
in 1942. These figures—which include remanded for a medical 
report—are approximately 24 per cent. of the total number of persons so 
committed. No advice has recently been given to magistrates about the 
grant of bail, but Iam in full s\mpathy with the principle that, unless there 
are cogent contrary, justices should make full use of their 
discretionary power to grant bail. In a circular letter sent by the Home 
Office to chief constables in January, 1939, it was pointed out that whenever 
grant of bail they incur serious responsibility, and it 
bail should not be opposed unless there is reason to 
would defeat the ends of justice or expose persons to 
[28th October. 


per sons 


reasons to the 


the police oppose the 

was emphasised that 

believe that its grant 

danger. 
REQUISITIONED PROPERTY. 

Mr. Wiiitam Brown asked the Chancellor of the Exchequer whether he 
will direct requisitioning authorities so to interpret the recent ruling of the 
Treasury that requisitioning authorities may make allowances to owners 
for fair wear and tear: that they are on surrender to make such allowances, 
proportionate to the time of occupation, for outside painting and other 
usual outside maintenance of requisitioned properties, if such work has 
not been carricd out by the requisitioning authority during the occupation 
in accordance with the authority’s liability under s. 2 (1) (a) of the 
Compensation Defence Act, 1939. 

Sir Joux ANpeRSON: The ruling in question is to the effect that where 
the compensation under s, 2 (1) (a) of the Act has been strictly based upon 
the rent which might be expected to be paid by a tenant who was responsible 
for the repair of fair wear and tear, no deduction in respect of the cost of 
such repairs need be made when a claim for reinstatement under s. 2 (1) (/) 
is settled. Where the rent has heen fixed upon the contrary assumption 
and at a higher level, the point does not arise. I am advised that depart- 
ments are applying the ruling, and will continue to do so, with fairness, 
in relation to the differing circumstances of different cases. [28th October. 

STIPENDIARY Macistracy, LoNbDoN. 

Mr. E. P. Smiru asked the Home Secretary whether, in view of the con- 
gestion in the London police courts, he will consider the appointment of an 
extra stipendiary magistrate, with roving powers, to assist wherever needed 
in the acceleration of public business. 

Mr. Hersert Morrison: T am informed by the Chief Magistrate that 
there is no general congestion in the Metropolitan courts and that any delay 
there may have been was local and temporary. There are at the moment 
twenty-three magistrates to serve thirteen courts, at which the average 
sitting time is not more than three-and-a-half hours a day. Moreover, 
magistrates, although normally serving particular courts, can be, and are, 
called upon to sit at any court as the need arises. Any temporary incon- 
venience is caused by the number and situation of separate courts that have 
I am grateful, however, to my hon. friend for his suggestion, 
[28th October. 


to be served. 
which I will consider with the Chief Magistrate. 








Notes and News. 
Notes. 

Prisoners of Wa’.—Facilities are available for the regular despatch of 
THe Souicirors’ JourRNAL to prisoners of War in Germany. Full 
particulars can be obtained from the Publishers, THe Soxicitors’ 
JOURNAL, 2931, Breams Buildings, London, E.C.4. 

Mr. Richard O'Sullivan, K.C., was elected Chairman of the Sword of the 
Spirit movement at the annual meeting held at the Caxton Hall recently. 
The Archbishop of Birmingham, the deputy President, has undertaken 
the general guidance of the movement since the death of Cardinal Hinsley, 
the president, and its founder. 


Wills and Bequests. 
Mr. Ronald George Gibson-Robinson, solicitor, of Laurence Pountney 
Hill, E.C.4, left £572, with net personalty £270. ; 
Mr. William Alexander Ingram, solicitor, of Ballykelly, Co. Londonderry, 
left 





£21,095. 








Court Papers. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
MICHAELMAS SITTINGS, 1943. 
ROTA OF REGISTRARS IN ATTENDANCE ON 


DATE. EMERGENCY APPEAL Mr. Justice 
ROTA Court I. BENNETT 
Monday, Nov, 8 Mr. Harris Mr. Reader Mr. Hay 
Tuesday ” Blaker Hay Harris 
Wednesday, . WwW Andrews Harris Blaker 
Thursday, 11 Jones Dlaker Andrews 
Friday. » i Reader Andrews Jones 
Saturday, 133 Hay Jones Reader 
GROUP A. 7ROUP B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
DATE SIMONDS COHEN MORTON UTHWATT 
Non-Witness Witness Witness Non-W itness 
Monday, Nov. 38 Mr. Andrews Mr. Jones Mr. Harris Mr. Blaker 
Tuesday - ) Jones Reader Blaker Andrews 
Wednesday, 3 10 Reader Hay Andrews Jones 
Thursday ; 11 Hay Harris Jones Reader 
Friday, « ee Harris Blaker Reader Hay 
Saturday, ] Dlaker Andrews Hay Harris 












































